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Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 4 Septenber 1979, an Adm nistrative Law Judge
of the United States Coast CGuard at Baltinore, Maryl and, suspended
Appel lant's docunents for three nonths, on twelve nonths'
pr obati on, upon finding him guilty of msconduct. The
specification found proved alleged that while acting under
authority of the |license above captioned, on or about 8 May 1979,
Appel  ant wongfully and fraudul ently executed a fal se application
for a raise in grade of his licensed to Master by certifying that
he had not nmade application for a |icense and been rejected within
twel ve nonths. A second specification concerning an unfair
practice allegedly occurring on 26 April 1979 in New York was
di sm ssed.

The hearing was held at Baltinore on 12 June 1979.

At the hearing, Appellant was represented by professiona
counsel and entered a plea of not guilty to the charge and each
speci fication.

The Investigating Oficer introduced in evidence six
docunent s.

I n defense, Appellant offered in evidence three docunents.

After the hearing, the Admnistrative Law Judge rendered a
witten decision in which he concluded that the charge and one
specification had been proved. He then served a witten order on
Appel | ant suspending all docunents issued to Appellant for a period
of three nonths on twel ve nonths' probation.

The entire decision was served on 5 Septenber 1979. Appeal
was tinely filed on 4 Cctober 1979.

FI NDI NGS OF FACT




On 8 May 1979, Appellant was acting under authority of his
I i cense when he nmade application for raise in grade of his |license
to Master in the port of Baltinore at the U S. Coast Guard Marine
Safety Ofice. On the application, Appellant certified that he had
not nmade application for a |license of any type to an
O ficer-in-Charge, Marine Inspection (OCM) in any other port and
been rejected within twelve nonths of the date of application in
Bal ti nore.

On 16 January 1979, prior to the Baltinore application,
Appel l ant made a simlar application for raise in grade at the U S
Coast Guard Marine Inspection Ofice, New York, New York.
Appel | ant took portions of the required conpetency exam nations at
New York on 26 April 1979. It was discovered in New York that
Appel  ant had secreted a copy of CG 169 (Navigation Rules) in the
men's room used by exam nees. Appellant had unacconpani ed access
to this room during the Rules of the Road portion of the exam
whi ch nust be conpleted without recourse to reference materi al s.
On 27 April, Appellant agreed to accept a failure rather than be
charged under R S. 4450.

After making application in Baltinore, Appellant sat for and
conpleted the Master's exam nation on 25-25 My 1979. On the
exam nation form Appellant indicated that it was a reexam nati on.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Adm ni strative Law Judge. It is contended by Appellant that the
deci sion and order are not supported by substantial evidence of a
reliable and probative character and that in addition Appellant's
certification was wthout effect in light of the anbiguities
i nherent in the | anguage of the certification.

CPI NI ON
I

Appel | ant contends that the record | acks substantial evidence
to support the decision and order of the Adm nistrative Law Judge.
A review of the docunentation which constitutes the sumtotal of
evidence in this matter belies Appellant's assertion. Appellant
made application for a raise in New York on 16 January 1979.
Exhibit 2. He accepted a failure on the exam nation for raise in
grade, on 27 April 1979. Exhi bit 5. On 8 May 1979, Appell ant
again nmade application for a raise in grade, in Baltinore. Exhibit
3. It is also apparent that Appellant, on his Baltinore
application executed a certification which read:

| certify that the information on this application is true,



and that | have not nmade application for a license of any type
of Oficer in Charge, Marine Inspection in any other port and
been rejected within twelve nonths of this application.

The evidence herein reliably establishes that Appellant was
aware he had failed the examin New York. The issue of "rejection”
versus "failure" was examned in simlar circunstances in Decision
on Appeal No. 832. It was concluded that an application which did
not disclose the fact of a prior application within a year previous
constituted fal se swearing when the applicant knew he had failed at
| east one prior exam nation. The Adm nistrative Law Judge was

correct in concluding: "where there is a failure in an
exam nation...such failure <constitutes a rejection of the
application and a refusal of the license applied for... To argue

that failing a professional exam nation is not the sane as failing
to neet other requirenents of [46 CFR 10.02-7] for which a
rejection of the application is appropriate...is...a very strained
constitution of the regulation.™

Appel lant's assertion of alleged anbiguity in the statenent on
the application is predicated on an argunent that the rejection of
an application is entirely different fromthe entry of a failure
record for the exam nation for which application had been nade.
The pertinent regulation, governing the reexam nation of an
unsuccessful applicant, within a year of an initial application, is
46 CFR 10.02-109. This speaks of an applicant who has been
"exam ned and refused.” Wether the process here is thought of as
"failure," "rejection," or refusal" the distinction so artfully
proposed here is not easily apparent.

It is clear fromthe record that Appellant well knew that he
had been disqualified on his New York application for his own
error. In view of the clear |anguage of the regulation that a
reexam nation could not have been permtted even at New York within
a month of his actual notice of failure, Appellant's very
appearance at Baltinore |l ess than two weeks after his actual notice
of failure at New York underm nes whatever credibility his asserted
m sunder standi ng of "reject” as distinct fromthe other terns m ght
have had.

The | anguage of the application formis not so different from
the known facts and the prescribed regulation as to be anbi guous.
Accordingly, | concur in the Anerican in the Adm nistrative Law
Judge's determnation that failure on a Master's examis clearly a
rejection of the application, as the license applied for nust be
ref used.

CONCLUSI ON
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Substantial evidence establishes that Appellant certified
falsely wth his signature a Certification clause containing
i nformati on which he knew to be fal se.



ORDER

The order of the Admnistrative Law Judge dated at Baltinore,
Maryl and, on 4 Septenber 1979 is AFFI RVED,

R H. SCARBOROUGH
Vice Admral, U S. Coast @Quard
Vi ce Commuandant

Si gned at Washington, D.C,, this 24th day of July 1980.



